Doris Beaver’s

EYE ON GILPIN COUNTY . . .




April 12, 2010
Gilpin County Clerk and Recorder Trial Set.  On April 6, 2010, a hearing was held on Gilpin County Clerk and Recorder Jessica Lovingier/Kays’ Motion to Dismiss her case.  


The People’s Response to Defendant’s Motion to Dismiss was filed by Deputy District Attorney Gardner-Woods on February 25, 2010.  Relevant points from that Response are pertinent for the reader’s understanding of the chronology of the case:
1.
The defense alleges that the Summons and Complaint (S&C) is faulty in this action and does not provide adequate notice to the defendant and does not meet the legal requirements required by Colorado laws and rules.

2.
Criminal Procedure 4.1(c) (4) and Colorado Revised Statute 16-2-106 require the following of a S&C:



a. Name of Defendant;

b. Specify the Offense Charged: i. A Citation to the Statute; ii. A brief   statement or Description of the Offense; iii. Date and Approximate Location of the Offense;


c. Date, Time and Place for a Court Appearance

3.
“. . . The citation issued in this case, Defense Exhibit 1, cites C.R.S. ‘18-8-404’ and includes a description of the defense as ‘First Degree Official Misconduct.’”

4.
The Summons and Complaint include both the statute number and description of the offense as required by law, and that same description included in the statute by the legislature.  “Nothing within Criminal Procedure 4.1(c)(4) or Colorado Revised Statute 16-2-106 require anything more than that which is contained in the Summons and Complaint in this case.”  “Courts throughout the state, including this Honorable Court, are regularly confronted with S&C that simply have checkboxes for offenses such as Driving Under the Influence, No Proof of Insurance and many more.  
5. 
“The defense further alleges that the S&C fails due to the requirement that it be issued by a peace officer.  Crim. P. 4.1(c)(3) and Francis v. County Court, 487 P.2d 375 (Colo.1971).  The defense suggests the S&C is defective because there is no indication of who issued the document due to no printed signature, officer number, and an illegible signature.  However, the defense does not cite to a requirement for such elements as a legible signature, printed name, or officer number.”  
6.
“The defense cites to Francis as the requirement that a peace officer issue a S&C. 487 P.2d at 376-77.  However, the holding in Francis was that a designation of the person signing the S&C as a peace officer on the face of the S&C is not required. 487 P. 2d at 377.  As in Francis, there is no allegation in the present matter that the issuing officer of the S&C does not fall within the designated class (peace officer) of those that can issue a S&C pursuant to Crim. P. 4.1 and C.R.S. 16-2-106.”

As noted in the March 29th edition of Eye on Gilpin County, the Court denied defendant’s Motion to Dismiss, but ordered the State/People to amend the Summons and Complaint.  That amendment of the Summons and Complaint follows.


The People’s Motion to Amend the Summons and Complaint was filed on March 30, 2010.  The Court Ordered the People to amend the Summons and Complaint as to the officer charging the defendant [Lovingier/Kays], and the person who signed the Summons and Complaint.  That person was identified as David A. Dechant, Investigator and Special Projects Director of the First Judicial District Attorney’s Office.

The Court also ordered the People to specify the subsection of the First Degree Official Misconduct statute and/or how the defendant [Lovingier/Kays] violated the statute.
· “The People hereby plead in the alternative that the defendant violated section 18-8-404(1)(a), C.R.S. and section 18-8-404(1)(c). C.R.S.” 

· The charging language is as follows:
“i. Jessica Kays, a public servant, with intent to obtain a benefit for any person unlawfully and knowingly committed an act relating to her office but constituting an unauthorized exercise of her official function and violated any statute relating to her office; in violation of section 18-8-404, C.R.S.”  

· The People allege that the defendant violated the First Degree Official Misconduct statute by failing to inhabit Gilpin County while being the elected Clerk and Recorder for Gilpin County.  By failing to inhabit the county during her tenure as Clerk and Recorder the office was vacant pursuant to section 30-10-105(1)(d), C.R.S.  Therefore, the defendant was no longer legally allowed to perform the duties of Clerk and Recorder; however, she continued to perform the duties of Clerk and Recorder.


On behalf of the People, the Deputy District Attorney moved to “amend the date of the violation from ‘7/29/2009 continuing’ to ‘10/1/07and continuing.’”


At this point, the Court asked defense counsel, who agreed that the Motion to Amend Complaint was sufficient.  In response to the Court’s request for a plea, Defendant Lovingier/Kays entered a plea of “Not Guilty.”  

The Court set a motions hearing for May 25th and a jury trial date of August 17, 2010.  

Mark Twain once said:  “The rule is perfect – in all matters of opinion our adversaries are insane.”  
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